Should there be a constitutionally guaranteed right to education?
Lesson Development:

	Contents
	Questions

	1.
In the United States, education — the successful completion of advanced, quality education — is the primary means for social advancement and economic success. With the growth of a global knowledge economy, education is more and more a prerequisite to employment which can support an economically secure, comfortable life.
	1.
Why is education so important for Americans?

*

Do you believe that your own future depends upon completing your education?

	2.
The fundamental rights of American citizens are explicitly protected in the US Constitution, primarily in the Bill of Rights and the Fourteenth Amendment.
	2.
Americans believe that they have birthrights to “life, liberty and the pursuit of happiness.” How are those rights secured?

	3.
There is no mention of a right to  education in the US Constitution, but there is one significant Supreme Court case — Brown v. Board of Education [1954] — which applied the equal protection clause of the Fourteenth Amendment to public education, prohibiting de jure racial segregation in public schools. However, in San Antonio Independent School District v. Rodriguez [1973] the Supreme Court ruled that the Constitution did not guarantee a right to education, and that there were no constitutional prohibitions of unequally funding public schools.
	3.
How was the Supreme Court’s ruling in Brown v. Education important for establishing the rights of Americans in the field of education?

*

How did the Supreme Court’s ruling in San Antonio Independent School District v. Rodriguez limit the Brown precedent?

*

Do you agree with the Supreme Court that there is no guarantee of a right to education in the U.S. Constitution? Why or why not?

*

Do you agree with the Supreme Court that unequal funding of schools is not prohibited by the Fourteenth Amendment, with its requirement that no state deny the “equal protection of the law” to any person within its jurisdiction? Why or why not?  

	4.
One reason why the Supreme Court may have ruled as it did in San Antonio Independent School District v. Rodriguez was its view that the Constitution only protects what political philosophers call negative rights, which restrict the power of government over individuals — freedom from government. By contrast, the right to education is a positive right, which requires action by government to meet a basic human need — freedoms provided by government. Since positive rights require positive action by the legislative and judicial branches of government, it is much more difficult for the judicial branch to protect them.
	4.
How are negative rights distinguished from positive rights in constitutional law?

*

Perhaps the most powerful American voice for the expansion of positive rights in recent history has been Martin Luther King, who once said “if a man doesn't have a job or an income, he has neither life nor liberty nor the possibility of the pursuit of happiness. He simply exists.” Do you agree with King. Why or why not?

*

Why might courts be reluctant to embrace a positive right such as a right to education?

*

Is there any language in the U.S. Constitution which could be used to justify positive rights such as a right to education, a right to a job or a right to health care?

*

If you were sitting on the Supreme Court, would you agree with it that there is no constitutional protection for positive rights?

	5.
New Judicial Federalism:

The idea that the US Constitution, as interpreted by the Supreme Court, only sets a ‘floor’ of protections for individual rights, and that additional protections may be established under State Constitutions, as interpreted by the highest state courts.

Using the idea of new judicial federalism, the New York Court of Appeals has established rights for New Yorkers which extend beyond the national floor – greater protection against searches and seizures by police, greater rights to privacy and right to a sound, basic education.
	5.
What is the “new judicial federalism?”

*

What does it mean to say that the US Constitution provides a ‘floor’ and not a ‘ceiling’ for the protection of individual rights?

*

Why has the idea of a new judicial federalism become so popular in the last decade?

*

Should the supreme courts in the states have the power to add additional protections for individual rights based on their state constitutions? Why or why not? 

	6.
In the Campaign for Fiscal Equity v. State of New York [1995], the Court of Appeals ruled that there is a right to a sound, basic education for New Yorkers, and that

[A] sound basic education mandated by the Education Article [of the New York State Constitution] consists of the foundational skills that students need to become productive citizens capable of civic engagement and sustaining competitive employment.
	6.
How did the Campaign for Fiscal Equity v. State of New York case establish a right to education for New Yorkers?

*

Do you agree with the ruling of the Court of Appeals that there is a right to a sound, basic education in the New York State Constitution?

*

Note that the court defines a sound basic education in terms of the skills students will need to be productive citizens and to sustain competitive employment. Do you think this definition makes sense? Are there other skills students should acquire from a sound basic education?

*

Are there are any potential drawbacks to establishing a right to education through the state courts? 

	7.
The Court of Appeals has ruled that in order to provide a sound, basic education, the state must provide:

· Sufficient numbers of qualified teachers, principals and other personnel.

· Appropriate class sizes.

· Adequate and accessible school buildings with sufficient space to ensure appropriate class size and implementation of a sound curriculum.

· Sufficient and up to date books, supplies, libraries, educational technology and laboratories.

· Suitable curricula, including an expanded platform of programs to help at risk students by giving them "more time on task."

· Adequate resources for students with extraordinary needs.

· A safe orderly environment.

The Court of Appeals also ruled that this would require an additional $5.6 billion in annual operating expenditures, and $9.2 billion in new building expenditures.
	7.
In your view, what would schools need to provide every student with a sound, basic education? [Have students brainstorm answers.]

*
How do your answers compare to the Court of Appeals list?

*
Do you think New York City students would receive a “sound, basic education” if the same exact amount of money was spent on their education as is spent on the education of suburban students? Why or why not?

*
If New York City students have much greater needs, would equity demand that much more be spent on their education?




Summary/Application:
Should there be a constitutionally guaranteed right to education?
 SEQ CHAPTER \h \r 1HW: Right To An Education

Read the three following passages, and answer the questions at the end of each.

No Degree, and No Way Back to the Middle 

New York Times -- May 24, 2005

By TIMOTHY EGAN 

SPOKANE, Wash. - Over the course of his adult life, Jeff Martinelli has married three women and buried one of them, a cancer victim. He had a son and has watched him raise a child of his own. Through it all, one thing was constant: a factory job that was his ticket to the middle class. 

It was not until that job disappeared, and he tried to find something - anything - to keep him close to the security of his former life that Mr. Martinelli came to an abrupt realization about the fate of a working man with no college degree in 21st-century America.

He has skills developed operating heavy machinery, laboring over a stew of molten bauxite at Kaiser Aluminum, once one of the best jobs in this city of 200,000. His health is fine. He has no shortage of ambition. But the world has changed for people like Mr. Martinelli.

“For a guy like me, with no college, it’s become pretty bleak out there,” said Mr. Martinelli, who is 50 and deals with life’s curves with a resigned shrug.

His son, Caleb, already knows what it is like out there. Since high school, Caleb has had six jobs, none very promising. Now 28, he may never reach the middle class, he said. But for his father and others of a generation that could count on a comfortable life without a degree, the fall out of the middle class has come as a shock. They had been frozen in another age, a time when Kaiser factory workers could buy new cars, take decent vacations and enjoy full health care benefits. 

They have seen factory gates close and not reopen. They have taken retraining classes for jobs that pay half their old wages. And as they hustle around for work, they have been constantly reminded of the one thing that stands out on their résumés: the education that ended with a high school diploma.

It is not just that the American economy has shed six million manufacturing jobs over the last three decades; it is that the market value of those put out of work, people like Jeff Martinelli, has declined considerably over their lifetimes, opening a gap that has left millions of blue-collar workers at the margins of the middle class. 

And the changes go beyond the factory floor. Mark McClellan worked his way up from the Kaiser furnaces to management. He did it by taking extra shifts and learning everything he could about the aluminum business. 

Still, in 2001, when Kaiser closed, Mr. McClellan discovered that the job market did not value his factory skills nearly as much as it did four years of college. He had the experience, built over a lifetime, but no degree. And for that, he said, he was marked. 

He still lives in a grand house in one of the nicest parts of town, and he drives a big white Jeep. But they are a facade.

“I may look middle class,” said Mr. McClellan, who is 45, with a square, honest face and a barrel chest. “But I’m not. My boat is sinking fast.”

By the time these two Kaiser men were forced out of work, a man in his 50's with a college degree could expect to earn 81 percent more than a man of the same age with just a high school diploma. When they had started work, the gap was only 52 percent. Other studies show different numbers, but the same trend - a big disparity that opened over their lifetimes.

Mr. Martinelli refuses to feel sorry for himself. He has a job in pest control now, killing ants and spiders at people’s homes, making barely half the money he made at the Kaiser smelter, where a worker with his experience would make about $60,000 a year in wages and benefits. 

“At least I have a job,” he said. “Some of the guys I worked with have still not found anything. A couple of guys lost their houses.”

Mr. Martinelli and other former factory workers say that, over time, they have come to fear that the fall out of the middle class could be permanent. Their new lives - the frustrating job interviews, the bills that arrive with red warning letters on the outside - are consequences of a decision made at age 18. 

The management veteran, Mr. McClellan, was a doctor’s son, just out of high school, when he decided he did not need to go much farther than the big factory at the edge of town. He thought about going to college. But when he got on at Kaiser, he felt he had arrived.

His father, a general practitioner now dead, gave him his blessing, even encouraged him in the choice, Mr. McClellan said. 

At the time, the decision to skip college was not that unusual, even for a child of the middle class. Despite Mr. McClellan’s lack of skills or education beyond the 12th grade, there was good reason to believe that the aluminum factory could get him into middle-class security quicker than a bachelor’s degree could, he said. 

By 22, he was a group foreman. By 28, a supervisor. By 32, he was in management. Before his 40th birthday, Mr. McClellan hit his earnings peak, making $100,000 with bonuses.

Friends of his, people with college degrees, were not earning close to that, Mr. McClellan said. 

“I had a house with a swimming pool, new cars,” he said. “My wife never had to work. I was right in the middle of middle-class America and I knew it and I loved it.”

If anything, the union man, Mr. Martinelli, appreciated the middle-class life even more, because of the distance he had traveled to get there. He remembers his stomach growling at night as a child, the humiliation of welfare, hauling groceries home through the snow on a little cart because the family had no car. 

“I was ashamed,” he said. 

He was a C student without much of a future, just out of high school, when he got his break: the job on the Kaiser factory floor. Inside, it was long shifts around hot furnaces. Outside, he was a prince of Spokane. 

College students worked inside the factory in the summer, and some never went back to school.

“You knew people leaving here for college would sometimes get better jobs, but you had a good job, so it was fine,” said Mike Lacy, a close friend of Mr. Martinelli and a co-worker at Kaiser. 

The job lasted just short of 30 years. Kaiser, debt-ridden after a series of failed management initiatives and a long strike, closed the plant in 2001 and sold the factory carcass for salvage.

Mr. McClellan has yet to find work, living off his dwindling savings and investments from his years at Kaiser, though he continues with plans to open his own car wash. He pays $900 a month for a basic health insurance policy - vital to keep his wife, Vicky, who has a rare brain disease, alive. He pays an additional $500 a month for her medications. He is both husband and nurse.

“Am I scared just a little bit?” he said. “Yeah, I am.”

He has vowed that his son David will never do the kind of second-guessing that he is. Even at 16, David knows what he wants to do: go to college and study medicine. He said his father, whom he has seen struggle to balance the tasks of home nurse with trying to pay the bills, had grown heroic in his eyes.

He said he would not make the same choice his father did 27 years earlier. “There’s nothing like the Kaiser plant around here anymore,” he said.

Mr. McClellan agrees. He is firm in one conclusion, having risen from the factory floor only to be knocked down: “There is no working up anymore.” 

Questions:

1. According to this article, what is the relationship between education and social class in America today?

2. What do the life stories of Jeff Martinelli and Mark McClellan tell us about the changing relationship between education and social class in the America?

3. Jeff Martinelli is quoted as saying, “For a guy like me, with no college, it’s become pretty bleak out there.” Do you agree with him? Explain your answer.

The Right To An Education

There is no fundamental right to education recognized throughout the United States. If asked to think of a right to education and the courts, most Americans can recall Brown v. Board of Education [1954], one of the key legal victories for education. This landmark case ruled that the system of de jure racial segregation in the schools in the South was not, in fact, equal and that it violated the equal protection clause of the Fourteenth Amendment to the United States Constitution. This case, more than 50 years old, and a few that followed it, removed formal segregation required by law from Southern schools, but our educational systems in the United States still remain profoundly unequal. Children of color and poor white children are more likely to go to poorer schools with fewer resources. And our public schools are as segregated as they were when segregation was legally mandated.

In 1973, in a case called San Antonio Independent School District v. Rodriguez, a group of parents challenged the way the city of San Antonio, TX, funded its schools, which was almost exclusively through property taxes. The parents who brought this case lived in a poor district and paid a greater percentage of their incomes to the school than individuals in the wealthier districts, but the school was still underfunded. The case went all the way to the U.S. Supreme Court, and the Supreme Court dealt two blows to educational equity in the United States. First, the Court declared that there is no fundamental right to education in the United States. As a result, the Court then also ruled that funding schools unequally does not violate any federal law or any part of the U.S. Constitution.

Part of the Supreme Court’s reluctance to find that there was a right to education is its general propensity to avoid what might be called ‘positive rights.’ Political philosophers distinguish between ‘negative rights,’ which restrict the power of government over individuals, or freedom from government, and ‘positive rights,’ which requires action by government to meet a basic human need, or freedom provided by government. Negative rights are relatively simple for courts to enforce, as they simply have to forbid government from taking some action, but positive rights require positive action by the legislative and executive branches of government, making it much more difficult for the judicial branch to protect them. Courts have also traditionally viewed issues such as education expenditures as a matter properly decided by elected officials in the legislative and executive branches. Given the difficulty the Supreme Court had in deciding to take on the issue of state governments legally mandating racial segregation, the thought of venturing into the actual administration of schooling had to be very daunting. Still there are those who believe that the protection of ‘positive rights’ is an essential duty of government generally and the courts specifically. Perhaps the most important American advocate of this position was Martin Luther King, Jr., who famously said “if a man doesn't have a job or an income, he has neither life nor liberty nor the possibility of the pursuit of happiness. He simply exists.”

With little hope for progress before the U.S. Supreme Court, advocates of education equity turned increasingly to state courts. In this development, they followed a general trend known as ‘new judicial federalism.’ As an increasingly conservative Supreme Court become more unwilling to protect rights and discouraged the use of federal courts forums, rights advocates look for other ways to protect rights. The Supreme Court had indicated that it was prepared to accept the idea that the US Constitution only sets a ‘floor’ of protections for individual rights, and that additional protections may be established under State Constitutions, as interpreted by the highest state courts. State courts often have more expansive language protecting individual rights in their constitutions: a dozen states have equal rights amendments for women in their constitutions, and another eleven have explicit protections of a ‘right to privacy.’ In state that are more likely to protect individual rights, state courts have provided greater protection against searches and seizures by police, greater rights to privacy in sexual matters and even a right to gay marriage. In New York, the Court of Appeals protected the right to a sound, basic education in the Campaign for Fiscal Equity lawsuit, using Article XI of the New York State Constitution, which reads “[t]he legislature shall provide for the maintenance and support of a system of free common schools, wherein all the children of this state may be educated.” Similar court cases have been filed in virtually every other state in the United States, and since 1989, the overwhelming number of them have been successful.

The turn to the state courts was accompanied by the emergence of a new legal strategy for achieving educational rights – what have been called ‘adequacy lawsuits,’ after their claim that the respective state governments were not providing an adequate education to the students attending schools in inner city and poor rural communities. These efforts gathered momentum in part because of the ratcheting up of academic standards, much of which came from the demands of the federal No Child Left Behind legislation. In the CFE lawsuit, New York State claimed that it was only required to provide students with an eighth grade graduation, but the Court of Appeals rejected this contention, and ruled that the state must provide “the foundational skills that students need to become productive citizens capable of civic engagement and sustaining competitive employment.” These skills, the Court decided, would require meeting the new, more demanding requirements for high school graduation enacted by the Regents.

Questions:

1.  How did the Supreme Court’s ruling in San Antonio Independent School District v. Rodriguez [1973] impact the quest for a national right to education? Do you think that the Court ruled correctly in this case? Explain your position.

2.  How are ‘positive rights’ different from ‘negative rights?’ Why would courts be reluctant to protect ‘positive rights?’ Take a position, with supporting arguments, on whether courts should protect ‘positive rights.’

3.  What is ‘new judicial federalism?’ What role has ‘new judicial federalism’ played in the development of a right to education in the U.S.?

4.   What are ‘adequacy lawsuits?’ What role have they played in the development of a right to education in the U.S.?

Read the one page handout on the Campaign for Fiscal Equity court case, and answer the following questions.

1.  According to the ruling of the Court of Appeals in the CFE law suit, New York State is required to deliver “a sound, basic education” to all of its youth, giving all students the “opportunity for a meaningful high school education… which prepares them to function productively as civic participants.” Why do you think the Court established that standard? Do you agree with the Court? 

2. What would New York public schools have to have to provide students with the standard of education set by the Court of Appeals?

3. What must New York State do to fulfill the directions of the Court of Appeals in the CFE lawsuit?
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